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Title 7—Agriculture 


CHAPTER II—FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF 
CULTURE 


AGRI- 


it. No. 136] 
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shtens 
re tailers : 
and redeem food 
teria for deter- 
ication for 
ho have 
io late ed fo od 
alicws the 
rition Servi ce (FNS) to 
ivil money penalty for a 
ialification for a retailer 
a disqualification 
dship to participating 
ls the method for as- 
money penalty and re- 
ilers to provide cash change 
: *ss than $1 in food stamp 
ransactions. These regulations imple- 
ment the Food Stamp Act of 1977. 
EFFECTIVE DATE: The amendments 
to parts 270 and 271, and the new 
parts 278 and 278 take effect on Janu- 
ary.1, 1979. 
FOR FURTHER 
CONTACT: 
Nancy Snyder, Deputy Administra- 
tor, Family Nutrition Programs, 
Food and Nutrition Service, USDA; 
Washington, D.C. 20250, 202-447- 
8982. 
SUPPLEMENTARY INFORMATION: 
On May 2, 1978, the Department pub- 
lished a proposed rule (43 FR 18874- 
18958) to amend parts 271, 272, 273, 
and 274 of the food stamp program 
regulations and to add new parts 278, 
279, and 282. As noted in the preamble 
te those proposed regulations the 
“* * * existing provisions (current reg- 
ulations) regarding retailer/wholesaler 
activities have generally been consid- 
ered successful (and therfore) major 
portions of this (proposed) section are 
a restatement of existing regulations, 
instructions or procedures.” (43 FR at 
18803.) Almost no comments were re- 
a on those existing regulations 
nd provisions as republished in the 
ae maet ~~ atime as compared to 
the other parts, relatively few com- 
ments were received regarding the re- 
tailer and wholesaler proposals. These 
comments led to few changes in the 
proposed retailer-wholesaler rules. 
Rather than delay these final rules 
to combine them in a single massive 
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this month, 
cient time to pla 
of these ace emt th 
has decided to publish 
and those protions of } 
to parts 278 and 2739, 
the remaining rules 
wording changes have 
improve clarity. No spec 
these changes 
summary. The 
discussed as foll 
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clude many bakerie 
expression fou 
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Act. The House sca 

To satisfy the 50 percent test? 
* * * should offer a i 
meaning a st pectrum 
* * * since the Co! ee has no re 
foreclose * * * bakeries * * * on 
able to accept mps in trade. 


Thus, to insure uniform administra- 
tion of this requirement, in accord 
with the clear intent of the House 
Report, the Department has modified 
the list of st aple foods to 
“pread and breadstuffs.” However, 
this change is not intended to per rmit 
the participation of pastry and donut 
shops that do not sell bread. The 
Jouse Report noted that “ * * * the 
intent of the Committee is * * * to 
eliminate without question certain 
stores, such : * * speicalty donut 
stores not selling other bakery or 
bread products ***. This intent 
would be effectuated by authorizing 
pastry, donut or bakery shops only if a 
line of basic bread products (breads 


au 
and rolis) is customarily noid in addi- 


the store 
7 of such staples, 
eee breadstuffs 

n to 
being 
food sta 
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1Sec. 3(k) of the Act defines a retail food 
store, in part, as “‘* * * an establishment or 
recognized department thereof cr house-to- 
house trade route, ove entum of 
whose food sales volume consists of eon 
food items for home pre para 
sumption, such as meat, poultry 
cereals, vegetables, fruits, dairy 
and the like, but not including 
food items, such as coffee, tea, cocoa, car- 
bonated and uncarbonated drinks, candy, 
condiments, and spices * * *.” 

2The Associated Retail Bakers s of Amer- 
ica, letter of June 3, 1978, provided a de- 
tailed and useful analysis. of the bakery 
product issue. All retailer/wholesaler com- 
ments are available for public inspection 
and copying at FNS Offices, Room 640, 500 
12th Street SW., Washington, D.C. 20250. 

3? House Committee on Agriculture (H. 
Rept. 95-464; June 24, 1977). 
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tion to the sales of other staple foods. 
This same rational extends to, for ex- 
.mple, shops which only sell ice 
cream. These shops would not be au- 
thorized unless they customarily sold 
other dairy products in addition to ice 
cream. ‘ 
Delegation of a fy. Approval or 
enial of authorizati on of retail or 
wholesaie stores to accept food stamps 
is currently delegated to the officers 
in charge (OIC’s of FNS field offices. 
Although no comments were received 
on this point, the Depar tment has de- 
cided, for the sa ke ofc rity, , to meey 
vi the OIC. 
3 ded to repre- 
in current policy. 
of reia nie and whoilesal- 
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pec “C{tihe House 
: ex j nat retailers should 
not “ane required fg set up any elaborate 
ayst em of reco rdkeeping to prove to 
that sales of staple foods war- 
Y red authorization.” (43 FR at 
903.) As provided in the Act, any r 
tailer which has food sales that are 50 
percent or less staple foods will not be 
eligible for participation in the pro- 
gram. The final regulatory language 
regarding this point is merely designed 
to clarify what vas intended in the 
proposed language. 
The section on authorization of 
wholesalers has been changed to allow 


*As noted in the preamble to the propos- 
al, the statutory intention was “* * * to 
eliminate certain stores such as candy and 
ice cream stores, spice stores (and) donut 
shops which do not also sell bread products 
* ¢ ©” (43 FR at 18903.) 

SThe letter of June 14, 1978, from 
NARGUS (the National Association - of 
Retail Grocers of the United States), is rep- 
resentative of the comments concerning the 
feared loss of authorization for convenience 
stores and small rural groceries 
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FNS officials to consider local condi- 
tions more fully in deciding whether 
wholesalers are needed for the effi- 
cient and effective operation * of the 
program. Several commenters stated 
that the proposed rule previded insuf- 
ficient flexibility to local FNS officials 
te allow them to carefully determine 
the need for wholesaler participation. 
Since the Act reauires that this deter- 
mination be made, the Department 
agrees that is is important not to limit 
FNS review of relevant considerations 
regarding the particular factors in 
each situation. 

The proposed regulations stated 
that a firm could not be authorized as 
a wholesaler if its owner owners also 
owned an authorized retail foodstore, 
even though the retail food store was 
operated through a different firm. 
Several commenters objected to this 
proposal as unnecessarily hampering 
the authority of FNS to approve food 
outlets which could have a beneficial 
impact on program operations. The 
Department is convinced that the pro- 
posed requirement would disrupt the 
normal patterns of business for certain 
firms in a manner which would not 
necessarily be advantageous to partici- 
pating households. Moreover, close 


scrutiny of joint ownership situations ° 


should prevent program abuse while 
allowing for authorization of firms re- 
quired for the effective and efficient 
operation of the food stamp program. 
The proposed regulations were also 
criticized as providing insufficient 
guidance for handiing restaurants. 
Section 3(g) of the Act provides that 
certain aged, blind, or disabled persons 
may use coupons to buy meals in cer- 
tain restaurants ‘“* * * that contract 
with the appropriate agency of the 
State to offer meals * * * at conces- 
sional pices **-*” The final regula- 
tions clarify the procedures governing 
the Be ities of restaurants author- 
ized to accept food coupons. 
Participation of retail foodstores. 
The Department has dropped the re- 
quirement that retail food stores post 
the official food list: Severai com- 
menters stated that the list is inappro- 
priate for posting in a communal 
dining facility, which is included in 
the definition of a “retail foodstore’”’ 
in §271.2. However, retail foodstores 
shouid let any interested person in- 
spect a copy of the official food list. 
Implementation. These rules take 
efiect on January 1, 1979, except that 
all authorizations still valid on that 


®Section 9(b) of the Act provides that: 
“No wholesale food concern may be author- 
ized to accept and redeem coupons unless 
the Secretary determines that its participa- 
tion is required for the effective and effi- 
cient operation of the food stamp program. 
In addition, no firm may be authorized to 
accept and redeem coupons as both a retail 
food store and as a wholesale food concern 
at the same time.” 
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Checking certain 
cards. The a 
that it is necessary t 
dining facility part icipants’ rds 
to show that they are eligible to use 
their food stamps at those facilities, 
and to require the personnel or restai- 
rants operating under ‘Sta te contracts 
to check the ID cards, where necessary 
to insure that food stamp program 
participants eating at restaurants are 
eligible to pay with food stamps. 
Stamped ID cards would facilitate the 
determination of eligibility to pur- 
chase prepared fo d and m xf } 
the adverse public reaction if ineli 
persons could easily buy meals \ 
food stamps. 
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7 The letter from Don R. Hancock, dated 
June 3, 1978, noted, based on ay co opera- 
tive food-buying experience, that 10 days 
was insufficient time to order and receive 
bulk foods from distant States. 
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PART 2790—GENERAL INFORMATION 
AND DEFINITIONS 


[Amended] 


ry 


inish Se- 


r OFA OD 
§ 270.2 


Accordingly, 7 
amended as follows: 

Paragraphs (f) (g), (i), Cm), 
(s), (x), (ce), (kk), (il i, (mm), 
and (zz) of § 270. 2 are deleted 2 
served. 


PART 271~—-PA2TICIPATION OF 
STATE AGENCIES AND ELIGIBLE 
HOUSEHOLDS 

§ 271.2 (Redesignated as § 271.11] 

Part 271 is amended as follows: 
Section 271.2 is redesignated as 

§ 271.11. A new § 271.2 is added, read- 

ing as follows: 


§ 271.2 Definitions. 

“Communal dining facility” means a 
public or nonprofit private establish- 
ment, approved by FNS, which pre- 
pares and serves meals for elderly per- 
sons, or for supplemental security 
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income (SSI) recipients, and their 
spouses. It also includes senior citi- 
zens’ centers, apartment buildings oc- 
eupied primarily by elderly persons or 
SSI recipients, and their spouses, 
public or private nonprofit establish- 
ments (eating or otherwise) that feed 
elderly persons or SSI recipients, and 
their spouses, and federally subsidized 
housing for the elderly at which meals 
are prepared for and served to the 
residents. It also includes private es- 
tablishments that contract with an ap- 
propriate State or local agency to 
offer meals at concessional prices to 
elderly persons or SSI recipients, and 
their spouses. 

“Coupon” means any coupon, stamp, 
or type of certificate provided pursu- 
ant to the provisions of this sub- 
chapter for the purchase of eligible 
food. ~ 

“Drug addiction or alcoholic treat- 
ment and rehabilitation program” 
means any drug addiction or alcoholic 
treatment and rehabilitation program 
conducted by a private nonprofit orga- 
nization or institution which is certi- 
fied by the State agency or agencies 
designated by the Governor as respon- 
sible for the adiminstration of the 
State’s programs for alcoholics and 
drug addicts pursuant to Pub. L. 91- 
616, “Comprehensive Alcohol Abuse 
and Alcoholism Prevention Treatment 
and Rehabilitation Act of 1970” and 
Pub. L. 92-255, “Drug Abuse Office 
and Treatment Act of 1972” as provid- 
ing treatment that can lead to the re- 
habilitation of drug addicts or alcohol- 
ics. 


‘Elderly person” means a person 60 


years of age or older. 

“Eligible food’’ means: (1) Any food 
or food product intended for human 
consumption except alcoholic bever- 
ages, tobacco, and hot foods and hot 
food products prepared for immediate 
consumption; (2) seeds and plants to 
grow foods for the personal consump- 
tion of eligible households; (3) meals 
prepared and delivered by an author- 
ized meal delivery service, or served by 
a communal dining facility for the el- 
derly or SSI households, to house- 
holds eligible to use coupons for deliv- 
ered meals or communal dining; (4) 
meals prepared and served by an au- 
thorized drug addict or alcoholic treat- 
ment and rehabilitation center to 
households eligible to use coupons for 
those meals; and (5) in the case of cer- 
tain eligible households living in areas 
of Alaska where access to food stores 
is extremely difficult and the house- 
holds rely on hunting and fishing for 
subsistence, equipment for the pur- 
pose of procuring food for eligible 
households, including nets, lines, 
hooks, fishing rods, harpoons, knives, 
and other equipment necessary for 
subsistence hunting and fishing but 
not equipment for the purpose of 
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transportation, clothing, or shelter nor 
firearms, ammunition, or other explo- 
sives. 

“‘Meal delivery service’ means a po- 
litical subdivision, a private nonprofit 
organization, or a private establish- 
ment with which a State or local 
agency has contracted for the prepara- 
tion and delivery of meals at conces- 
sional prices to elderly persons, and 
their spouses, and to the physically or 
mentally handicapped and persons 
otherwise disabled, and their spouses, 
such that they are unable to adequate- 
ly prepare all of their meals. 

“Nonprofit cooperative food pur- 
chasing venture’ means any private 
nonprofit association of consumers 
whose members pool their resources to 
buy food. 

“Retail foodstore” means: (1) An es- 
tablishment or recognized department 
of an establishment, or a house-to- 
house trade route, whose eligible food 
sales volume is more than 50 percent 
staple food items for home prepara- 
tion and consumption; (2) public or 
private communal dining facilities and 
meal delivery services and drug addict 
or alcoholic treatment and rehabilita- 
tion programs; (3) any store selling 
equipment for procuring food by hunt- 
ing and fishing to eligible households 
in Alaska, as specified in the definition 
of eligible food; (4) any private non- 
profit cooperative food purchasing 
venture, including those whose mem- 
bers pay for food prior to receipt of 
the food; and (5) a farmers’ market. 

“Staple food” means those food 
items intended for home preparation 
and consumption, which include meat, 
poultry, fish, bread and breadstuffs, 
cereals, vegetables, fruits, fruit and 
vegetable juices, and dairy products. 
Accessory food items, such as coffee, 
tea, cocoa, carbonated and uncarbon- 
ated drinks, candy, condiments, and 
spices are not staple foods for the pur- 
pose of qualifying a firm to participate 
in the program as a retail foodstore. 

“Wholsale food concern” means an 
establishment which sells eligible food 
to retail food stores or to meal services 
for resale to households. 


PART 272—[REDESIGNATED] 


Part 272 is redesignated as part 278 
as set forth below. 

Part 272 is redesignated as part 278 
and is revised to read as follows: 


PART 278—PARTICIPATION OR 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND BANKS 


Sec. 

278.1 Approval of retail foodstores and 
wholesale food concerns. 

278.2 Participation of retail food stores. 


278.3 Participation of wholesale food con- 
cerns. 

278.4 Procedures for redeeming coupons. 

278.5 Participation of banks. 

278.6 Disqualification of retail foodstores 
and wholesale food concerns, and impo- 
sition of civil money penalties in lieu of 
disqualifications. 

278.7 Determination and disposition of 
claims—retail foodstores and wholesale 
food concerns. 

278.8 Administrative review—Retail food- 
stores and wholesale food concerns. 

AvuTHORITY: 91 Stat. 958 (7 U.S.C. 2011- 

2027). 


§ 278.1 Approval of retail food stores and 
wholesale food concerns. : 


(a) Application. Any firm desiring to 
participate in the program shall file 
an application as prescribed by FNS. 
The FNS officer in charge shall deny 
or approve authorization, or request 
more information, within 30; days of 
receipt of the application. 

(b) Determination of authorization. 
An applicant shall provide sufficient 
data on the nature and scope of the 
firm’s business for the FNS officer in 
charge to determine whether the ap- 
plicant’s participation will further the 
purposes of the program. In making 
this determination the FNS officer in 
charge shall consider all of the follow- 
ing: 

(1) The nature and extent of the food 
business conducted by the applicant. 
(i) Retail food stores which sell pri- 
marily food for home preparation and 
consumption and in which one or 
more staple food items, as defined in 
§ 271.2, make up more than 50 percent 
of eligible food sales shall normally be 
considered to have food business of a 
nature and extent which wiil further 
the purposes of the program. These 
stores shall include: Full-line grocery 
stores; convenience stores; stores 
which sell meat, poultry, or, fish; 
stands which sell agricultural com- 
modities; farmers markets; milk 
routes;. bread routes; day-old bread 
stores; bakeries which sell bread; and 
nonprofit cooperative food-purchasing 
ventures which are properly licensed 
to sell food in the state and locality in 
which they are operating: 

(ii) Firms whose primary business is 
not the sale of food for home prepara- 

ion and consumption, but who have 
recognized grocery departments in 
which staple foods make up more than 
50 percent of eligible food sales, shall 
normally be considered to have food 
business of a nature and extent which 
will qualify the store for participation 
in the program. In determining wheth- 
er a store’s staple food business is suf- 
ficient for the store to qualify for par- 
ticipation in the program, the FNS of- 
ficer in charge shall also consider: 

(A) The.volume of staple food busi- 
ness the store does; 
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(B) The amount of sales of staple 
foods compared to other business con- 
ducted by the firm; and 

(C) The availability of other author- 
ized food stores in the area. 

(iii) Wholesale food concerns whose 
primary business is the sale of eligible 
food ai wholesale, and in which one or 
more staple food items, as defined in 
§ 271.2, make up more than 59 percent 
of eligible food sales, shail normally be 
considered to have adequate food busi- 
ness for the purposes of the program. 

(2) The volume of coupon. business 
which FNS may reasonably expect the 
firm to do. The FNS officer in charge 
may consider such factors as the loca- 
tion of a store and previous food sales 

volumes in evaluating the ability of a 
applicant firm to attract food star ap 
business 

(3) The business integrity and repu- 
tation of the appiicani. The FNS offi- 
cer in charge may consider: 

(i) Criminal conviction records re- 
flecting on the honesty or integrity of 
officers or managers of the applicant 
firm; 

(ii) Official records of removal from 
other Federal, State, or local pro- 
grams; 

(iii) Judicial determinations in civil 
litigation adversely reflecting on the 
integrity of officers or managers of 
the applicant firm; 

(iv) Evidence of an attempt to cir- 
cumvent a period of disqualification 
from the food stamp program or a civil 
money penalty imposed for violations 
of the Food Stamp Act and this part; 

(v) Evidence of prior fraudulent be- 
havior of officers, managers or em- 
ployees.of the applicant firm; and 

(vi) Any other evidence reflecting on 
the business integrity and reputation 
of the applicant. 

(4) Other factors. Any other factors 
which the FNS officer in charge con- 
siders pertinent to the application 
under consideration. 

(c) Wholesaiers. A wholesaie food 
concern may be authorized if it meets 
the requirements of paragraphs (a) 
and (b) of this section and the FNS of- 
ficer in charge determines that the 
firm is needed as a redemption outlet 
for authorized retail food stores. In 
addition, no firm may be authorized to 
accept and redeem coupons both as a 
retail food store and a wholesale food 
concern at the same time. 

(d) Meal services. A meal delivery 
service or communal dining facility de- 
siring to prepare and serve meals to 
households eligible to use coupons for 
those meals in addition to meeting the 
requirements of paragraphs (a) and 
(b) of this section, must establish that: 

(1) It is recognized as a tax exempt 
organization by the Internal Revenue 
Service; or 

(2) It is a senior citizens’ center or 
apartment building occupied primarily 
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by elderly persons 
and their spouses; cr 

(3) It is a private establishment op- 
erating under a contract with a State 
or local agency to prepare and serve 
(or deliver) low-cost meals to elderly 
persons and SSI recip ients ( and, in the 
case of meal delivery services, to elder- 
ly persons or handicapped persons) 
and their spouses. The contracts of 
private establishments must specify 
the approximate prices which will be 
charged. 

(e) Treatment procrams. Drug addict 
oF alcoholic treatment and rehabilita- 
tion programs wishing to prepare and 
serve meals to households eligible to 
use coupons for those meals must, in 
addition to meeting reauirements of 


paragraphs (2), (b), and (d)(1) cf this: 


section, be certified by the State 
agency or agencies designated by the 
Governor as responsible’ for the 
State’s programs for alcoholics and 
drug addicts under Pub. L. 91- 616, 
“Comprehensive Aicohoi Abuse and 
Alcoholism Prevention, ‘Preeteank. 
and Renabilitation Act of 1979” and 
Pub. L. 92-255, “Drug Abuse Office 
and Treatment Act of 19 72,” as provid- 
ing treatment that can lead to the re- 
habilitation of drug addicts or alcohol- 
ics. In addition, the certification must 
show that the treatment program 
meets the standards required of treat- 
ment programs under the supervision 
of the State agency or agencies desig- 
nated by the Governor as responsible 
for the State’s programs for alcoholics 
and drug addicts. Approval to partici- 
pate is automatically canceled at any 
time that a program loses its certifica- 
tion from the State agency or agen- 
cies. 

tf ) Authorization card. Upon approv- 

FNS shall issue a nontransferable 
a eee card to the firm. The 
authorization card shall be retained by 
the firm until superseded, surren- 
dered, or revoked as provided in this 
part 

(g) Denying authorization. FNS 
shall deny the application of any firm 
if it determines that: 

(1) The firm does not qualify for 
participation in the program as speci- 
fied in paragraphs (b), (c), (d), and (e) 
of this section; or 

(2) The firm has failed to pay in full 
any fiscal claim asses aed against the 
firm under § 278.7. The FNS officer in 
charge shall issue a notice to the firm 
by certified mail or personal service of 
any authorization denial and shall 
advise the firm that it may request 
review of that determination. 

(h) Withdrawing authorization. FNS 
shali withdraw the authorization of 
any firm authorized to participate in 
the program if it determines that the 
firm’s continued participation will not 
further the purposes of the program. 
The FNS officer in charge shall issue a 


and SSI recipients, . 


formation. 
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otice to the firm by certified mail or 
personal service to inform the firm of 
the determination and of the review 
procedure. FNS shall remove the firm 
from the in am if the firm does not 
request review within the period speci- 
fied in § 279.5. 

(i) Updating information. FNS may 
require, from time to time, but not 
more than once each Federal fiscal 
year, a firm ft aan any or all sod the 
information on the firm’s application 
form. Failure to provide this ieee 
tion may result in the withdrawal of 
the firm’s approval to participate in 
the program. 

(j) Applications containing false in- 
The filing of any applica- 
— containing false or misleading in- 

ormation may result in the denial or 
marines of approval to participate 
in the program and may subject the 
firm and persons responsible to civil or 
criminal action. 

(k) Adminisirative review. Any with- 
drawal or denial of authorization to 
ipate in program shall be 


partic the 


_ subject to administrative review under 


§ 278.8. 

(1) Safeguarding privacy. The con- 
tents of applications or other informa- 
tion furnished by firms, including in- 
formation on their gross sales and 
food sales volumes and their redemp- 
tions of coupons, may not be used or 
disclosed to anyone except for pur- 
poses directly connected with the ad- 
ministration and enforcement of the 
Food Stamp Act and these regulations. 


§ 278.2 Participation of retail food stores. 
(a) Use of coupons. Coupons shall be 
accepted by an authorized retail food 
store only in exchange for eligible 
food. Coupons may not be accepted in 
exchange for cash, except when cash 
is returned as change in a transaction 
in which coupons were accepted in 
payment for eligible food, under para- 
graph (d) of this section. Coupons may 
not be accepted in payment of interest 
on loans, or for any other nonfood use. 

(b) Equal treatment for coupon cus-. 

omers. Coupons shall be accepted for 

gible foods at the same prices and 

1 th 1e same terms and conditions ap- 

sage to cash purchases of the same 

at the same store. However, 

in this part may be construed 

2 thot rizing FNS to specify the 

prices at which retail food stores may 

sell food. No retail food store may 

single out coupon users for special 
treatment in any way. 

(c) Accepting coupons. No author- 
ized retail food store may accept cou- 
pons marked “paid,” “canceled,” or 
“specimen.” Nor may a retail food 
store accept coupons bearing any can- 
cellation or endorsement, or coupons 
of other than the 1l-dollar denomina- 
tion which have been detached from 
the coupon books prior to the time of 
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purchase or delivery of eligible food 
unless the detached coupons are ac- 
companied by the coupon books which 
bear the same serial numbers that 
appear on the detached coupons. It is 
the right of the household member or 
the authorized representative to 
detach the coupons from the book. 

(a) Making change. An authorized 
retail food store shall use, for the pur- 
pose of making change, uncanceled 
and unmarked i-dollar coupons which 
were previously accepted for eligible 
foods. If change in an amount of less 
than l-dollar is required, the eligible 
household shall receive the change in 
cash. At no time may cash change in 
excess of 99 cents be returned in a 
coupon transaction. An authorized 

retail food store may not engage in a 
series of coupon transactions of less 
than 1 dollar the purpose of which is 
te provide the same food stamp cus- 
tomer an amount of cash change 
greater than the maximum 99 cents 
cash change allowed in one transac- 

(e) Accepting coupons before deliv- 
ery. Food retailers may not accept cou- 
pons before deliveri ing the food, rot 
custody of any unspent coupons, or in 
way prevent an 1 el igible household 
a using coupons in 

n other 


any 
making pur- 
authorized firms. 
t cooperative food 
accept cou- 

ober of the cocpera- 
nember places a 

da ordered must be 

he member within 
Prative 


ee 
Lie COor 
oe 
CCOu? Coupons 
aby an etre ae 
nauvment 


ior 


any 


ehold 


r sips ALL ing 
treatment 


coholi reatmen nd rehabilitation 
vent a may t pre ent coupons di- 
banl fi A prianeec ion. 

(ch) Identifying coupon users. Cou- 
pons may not Knowingly be accepted 
from persons who have no right to 
possession of coupons. If a food retail- 
er has any cause to believe that a 
person presenting coupons has no 
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right to use the coupons, the food re- 
tailer should request the person to 
show the ID card of the household to 
establish the right of that persoh to 
use the coupons. 

(i) Checking meal delivery service re- 
cipients. A nonprofit meal delivery 
service shall require the recipient of a 
delivered meal to show the marked ID 
card establishing the recipient’s right 
to use coupons for that service the 
first time that the recipient offers cou- 
pons in payment for the service, and 
shall request the marked ID card at 
any time the nonprofit meal delivery 
service has cause to — n the con- 
tinued eligibility of the recipient to 
use coupons for delivered seat. 

(j) Checking hunting a rd fishi ing 
equipment users. Authorized Alaskan 
retailers shall require coupon custom- 
ers wanting to purchase 
fishing equipment with coupens to 
show their ID cards to determine that 
they live ein an area designated by FNS 
as one in Ww hic h persons are dependent 
upon “so itin “7 and fishing for subsist- 
ence. 

(Kk) Checking participanis in re 
rants. A restaura nt ‘operating unc 
State contract she uil 


hunting and 


the re staurant } know that ti 
participant tendering cour 


ble to use coupons to | ASE aah 


§ 278.3 Participation of 


concerns. 


wholesale food 


(a) Accepting coupons. 
food concern may redeem 
coupons from an authoriz 
food store or authorized drug add 

} ii brea " re -hae 


( a } od store’s 
prop erly Tiai€ ed- ou at and G reacenip- 
tion certificate for the coupons: and 

(2) The authorized wholesale food 
concern’s properly filled-out and 
signed redemption certificate. 

(a) Handling retailer redemption 
certificates. No authorized wholesale 
food concern may aiter, prepare, or 
complete an authorized retail food 
store’s redemption certificate. 


§ 278.4 Procedure for redeeming coupons. 


(a) Coupons accepted without au- 
thorization. Coupons accepted by a 
retail food store or a wholesale food 
concern before the receipt by the firm 
of an authorization card from FNS 
may not be presented for redemption 
unless the FNS officer in charge has 
approved the redemption under 
§ 278.7(b). Burned or mutilated cou- 
pons shall be presented for redemp- 
tion to the FNS officer in charge as 
provided in § 278.7(c). 

(b) Endorsing coupons. Each author- 
ized retail food store or authorized 
wholesale food concern shall mark its 
authorization number or name on 
each coupon before it presents the 
coupons for redemption. 

(c) Using redemption certificates. 

FNS will provide all authorized firms 
with redemption certificates. Whole- 
sale food concerns and retail food 
stores, except for drug addict and alco- 
holic treatment and rehabilitation 
programs, shall use the redemption 
certificates to present coupons to 
banks for credit or for cash. All retail 
food stores which wish to redeem cou- 
pons at wholesale food concerns shall 
use the redemption certificates for 
that purpose. An authorized retail 
firm tion certificates to 
redeem lj fill out the re- 
demption ce to show the value 
of the coupons r the name of 
the bank _ tl 1e date, and 
the signatur e a of the official 


oi the fir 


usin 


Partici pation oO f i 


coupe ons by 
or “canceled” 
of the “collie symbol 
transit number, on each nas on. A 
portion of a coupon consisting of less 
than three-fifths of a whole coupon 
may not be redeemed by banks. Banks 
which are members of the Federal Re- 
serve System, nonmember clearing 
banks, and nonmember banks which 


the name 
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have arranged with a Federal Reserve 
Bank to deposit coupons for credit to 
the account of a member bank on the 
books of the Federal Reserve Bank 
may forward canceled coupons directly 
to the Federal Reserve Banks. Other 


banks may forward canceled coupons 


through ordinary collection channels. 

(b) Role of Federal Reserve Banks. 
Federal Reserve Banks, acting as fiscal 
agents of the United States, will re- 
ceive canceled coupons for collection 
as cash items from armed forces in- 
staliations, member banks of the Fed- 
erai Reserve System, nonmember 
clearing banks, and nonmember banks 
which have arranged with a Federal 

- Reserve Bank to deposit coupons for 
credit to the account of a member 
bank on the books of the Federal Re- 
serve Bank, and will charge those 
items to the general account of: the 
Treasurer of the United States. 

(c) FNS liability for loss in transit. 
(1) FNS shall be liable for losses of 
shipments of canceled coupons while 
in transit to Federal Reserve or corre- 
spondent banks, except that: 

(i) Coupons are not in transit while 
in the custody of the transmitting 
hank, the Federal Reserve, the corre- 
spondent bank, or their employees. 

(ii) The bank must be unable to re- 
cover the loss from the carrier, and 
when there is a partial loss, there 
must be evidence that the package was 
tampered with or damaged in transit. 
The Federal Reserve and correspon- 
dent bank shall record the condition 
of packages which on receipt appear to 
have been tampered with or damaged 
in transit. 

(iii) The Federal Reserve or corre- 
spondent bank must provide a state- 
ment that the shipment or part of the 
sshipment was net received. In the 
event of a partial loss, this statement 
shall specify the condition of the pack- 
age upon receipt and state whether it 
appeared to have been tampered with 
or damaged in transit. 

(2) The commercial bank shall give a 
prompt written report of loss or 
damage to the post office or other car- 
rier. 

(3) Commercial banks shall submit 
the following documents to FNS in 
support of any claim for payment for 
coupons lost in transit: 

(i) A copy of the notification of loss 
to the post office or other carrier; 

(ii) An affidavit detailing the facts 
and the bank’s procedures for making 
the shipment, the expected recovery 
from the carrier, and for partial losses, 
the condition of the package upon re- 
ceipt and the basis for asserting 
whether it appeared to have been tam- 
pered with or damaged in transit; 

(iii) A statement from the Federal 
Reserve or correspondent bank that 
the shipment or part of the shipment 
was not received. In the event of a par- 
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tial loss, this statement shall state the 
basis for asserting whether the loss re- 
sulted from the package being tam- 
pered with or damaged in transit; 

(iv) A copy of the cash letter which 
transmitted the shipment. 

(4) FNS will obtain copies of the re- 


demption certificates corresponding to 


claims. 

(d) Loss of coupons by burglary or 
robbery. FNS will consider claims from 
banks for canceled coupons lost as the 
result of a burglary or robbery. The 
bank must provide FNS with (1) docu- 
mentation showing that the stolen 
canceled coupons were in possession of 
the bank at the time of the burglary 
or robbery, (2) evidence that the 
amount of coupons not recovered will 
not be compensated by its insurer, (3) 
an investigation report detailing the 
facts of the robbery or burglary, and 
(4) evidence that negligence on the 
part of the bank did not contribute to 
the loss. Stolen coupons, later recov- 
ered, for which the bank was compen- 
sated by a claims payment from FNS 
shall be returned to FNS and shall not 
be redeemed. 

(e) FNS use of coupons to detect vio- 
lations. Regardless of any other provi- 
sion in these regulations, coupons may 
be issued to, purchased by, or re- 
deemed by-.persons authorized by FNS 
to use those coupons in examining and 
inspecting program operations, and for 


other purposes determined by FNS to’ 


be required for proper administration 
of the program. Coupons which have 
been so issued and used, as well as any 
coupons which have been issued unde 
paragraph (g) of this section, or which 
FNS believes may have been issued, 
transferred, negotiated, used, or re- 
ceived in violation of this subchapter 
or of any applicable statute, shail at 
the request of FNS and on issuance of 
a receipt for them be turned over to 
FNS by the bank receiving the cou- 
pons, or by any other person to whom 
the request is addressed, together with 
any certificate(s) of redemption ac- 
companying the coupons. Any coupons 
so requested shall not be eligible for 
redemption through Federal Reserve 
Banks or other collection channeis. 
However, FNS may redeem coupons 
from any bank or person by payment 
of the face amount of the coupons 
upon determination by FNS that this 
direct redemption of coupons is war- 
ranted. FNS shail determine the 
proper disposition of any coupons held 
by FNS on completion of the examina- 
tion or inspection in which the cou- 
pons were used. Claims or demands for 
unredeemed coupons surrendered to 
FNS may be mailed ta the local FNS 


field office for the project area in- 


volved. 

(f) Selling coupons to stores for in- 
ternal checks. FNS may sell coupons at 
face value to any authorized retail 
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food store which wishes to use cou- 
pons to conduct internal checks of 
coupon transactions. The retail food 
store must submit a written request to 
FNS which shall include a certifica- 
tion that the store recognizes that its 
use of coupons will not affect FNS 
action to enforce program regulations 
and that the requested coupons will be 
used only for internal checks of the 
store’s employees and only to uncover 
sales of items other than eligible 
foods. The request shall also include 
the name of the city or county in 
which the stores to be checked 
through the use of the requested cou- 
pons are located and the name and ad- 
dress of any outside agency with 
which the retail food store has or will 
have a contract to conduct checks of 
the store’s employees using coupons. 
The request shall be directed to the 
Federal Operations Division, FNS, 
U.S. Department of Agriculture, 
Washington, D.C. 20250, and shall be 
accompanied by a check or money 
order made payable to the Food and 
Nutrition Service to cover the face 
value cost of the coupons requested. 
Coupons bought by retail food stores 
for use in internal checks may be later 
redeemed for full value in aceordance 
with § 278.4, and in redeeming those 
coupons, retail food stores are author- 
ized to make the certification required 
for redemption. 

(g) Continued participation of 
households under investigation. Upon 
the written request of Federal, State, 
or local government agencies which 
have authority to investigate, and are 
investigating, suspected violations of 
Federal or State statutes concerning 
the enforcement of the Food Stamp 
Act or the regulations, the State 
agency may allow ineligible house- 
holds te continue program participa- 
tion. The State agency may aliow the 
households to continue participation 
in the program until the earlier of (1) 
expiration of the period of 90 days 
after the request is received or any 
longer period which FNS, upon re- 
aquest of the State agency, may ap- 
prove in a particular case, or (2) re- 
ceipt of notification from the investi- 
gative agency that participation may 
be terminated or that the investiga- 
tion has been completed. Regardless of 
any other provision of these regula- 
tions, FNS may not hold the State 
agency liable for the value of any cou- 
pons issued to households under this 
paragraph. 


278.6 Disqualification of retail food stores 
and wholesale food concerns, and im- 
position of civil money penalties in lieu 

’ of disqualifications. 

(a) Authority to disqualify or subject 
to a civil money penaliy. FNS may dis- 
qualify any authorized retail food 
store or authorized wholesale food 
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concern from further participation in 
the program for a reasonable period of 
time, not to exceed 3 years, as FNS 
may determine, if the firm fails to 
comply with the Food Stamp Act or 
this part. Any firm which has been 
disqualified and which wishes to be re- 
instated at the end of the period of 
disqualification or at any later time 
shall file a new application so that 
FNS may determine whether rein- 
statement is appropriate. The applica- 
tion may be filed starting 10 days 
before the end of the period of dis- 
qualification. FNS may, in lieu of a 
disqualification, subject the firm a to 
civil money penaity of up to $5,000 for 
each violation if FNS determines that 
a disqualification would cause hard- 
ship to participating households. For 
purposes of this section, unless other- 
wise noted, firm’ means the ownership 
or managment of an authorized retail 
food store or wholesale food concern 
or any person acting on behalf of the 
ownership or managment. 

(b) Charge letter. Any firm consid- 
ered for disqualification or imposition 
of a civil money penalty under para- 
graph (a) of this section shall have 
full opportunity to submit to FNS in- 
formation, explanation, or evidence 
concerning any instances of noncom- 
pliance before FNS makes a final ad- 
ministrative determination. The ENS 
regional office shall send the firm a 
letter of charges before the determina- 
tion. The letter shall specify the viola- 
tions or actions which FNS believes 
constitute a basis for disqualification 
or imposition of a civil money penalty. 
The letter shall inform the firm that 
it may respond either orally or in writ- 
ing to the charges contained in the 
letter within 10 days of receiving the 
letter. The firm’s response shall set 
forth a statement of evidence, infor- 
mation, or explanation concerning the 
specified violations or acts. The firm 
shall make its response, if any, to the 
officer in charge of the FNS field 
office which has responsibility for the 
project area in which the firm is locat- 
ed. 

(c) Review of evidence. The letter of 
charges, the response, and any other 
information available to FNS shall be 
reviewed and considered by the appro- 
priate FNS regional office, which shall 
then issue the determination. 

(d) Basis for determination. The 
FNS regional office making a disquali- 
fication or penalty determination shall 
consider: (1) the nature and scope of 
the violations committed by personnel 
of the firm, (2) any prior action taken 
by FNS to warn the firm about the 
possibility that violations are occur- 
ring, and (3) any other evidence that 
shows the firm’s intent to violate the 
regulations. 

(e) Penalties. FNS shall take action 
as follows against any firm determined 
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to have violated the Act or regula- 
tions. The FNS regional office shall: 

(1) Disqualify the firm for 3 years if 
the firm has committed flagrant viola- 
tions of this part, such as buying large 
amounts of coupons or trafficking in 
ATP cards, which have resulted in 
major diversions of food stamps from 
their intended purpose. 

(2) Disquaify the firm for 1 year if: 
(i) The evidence shows that: (A) It is 
the firm’s policy to sell expensive or 
conspicuous nonfood items, cartons of 
cigarettes, or alcoholic beverages, in 
exchange for food coupons, and the 
firm has engaged in such practices, or 

(B) The firm bought coupons at dis- 
count, and 

(ii) The firm was warned about the 
possibility that violations were occur- 
ring and of the possible consequences 
of violating the regulations. The re- 
gional office may disqualify a firm for 
1 year, even though the firm was not 
warned about the possibility that vio- 
lations were occurring, if the regional 


office finds that the firm has commit-.- 


ted unusually serious violations of the 
kind described in (i) (A) or (B) of this 
subparagraph. 

(iii) The evidence shows that the 


firm’s coupon redemptions for a speci- 
fied period of time exceed its food 
sales for the same period cf time. 

(3) Disqualify the firm for 6 months 
if: 


(i) The evidence shows that it is the 
firm’s policy to commit violations such 
as the sale of common nonfood items 
in amounts normally found in a shop- 
ping basket and the firm was warned 
about the possibility that violations 
were occurring and of the possibile con- 
sequences of viclating the regulations, 
or 

(ii) Violations’ such as those dis- 
cribed in (2)(i) (A) or (B) of this sub- 
section occurred but FNS has not spe- 
cifically warned the firm that viola- 
tions are occurring and of the possible 
consequences of violating the regula- 
tions. 

(4) Disqualify the firm for 90 days if 
the ownership or managment person- 
nel.of the firm have committed viola- 
tions such as described in paragraph 
(3i) of this subsection, and there is 
no indication that FNS has specifical- 
ly warned the firm about the possibil- 
ity that violations are occurring and of 
the possible consequences of violating 
the regulations. 

(5) Disqualify the firm for 60 days if 
the evidence shows that violations 
such as those described in paragraph 
(3) of this subsection occurred, but 
that the violations resulted from care- 
lessness or poor supervision by the 
firm’s ownership or management. 

(6) Disqualify the firm for 30 days if 
the evidence shows that: 

(i) Violations such as those described 
in paragraph (3)(i) of this subsection 


occurred as a result of carelessness or 
poor supervision by the firm’s owner- 
ship or management, but FNS has not 
specifically warned the firm about the. 
possibility that violations .are occur- 
ring and of the possible consequences 
of violating the regulations, or 

(ii) The violations are limited in 
nature and scope, and FNS has made a 
specific attempt to warn the firm that 
violations may be occurring and of the 
possible consequences of violating the 
regulations. 

(7) Send the firm a warning letter if 
violations are too limited to warrant a 
disqualification. 

({) Previous penalties. The FNS re- 
gional office may assign a penalty that 
is more severe than the penalty nor- 
mally warranted by the evidence of 
violations if the same firm has been 
previously disqualified or has been 
previously assigned a civil money pen- 
alty. 

(g) Criteria for civil money penalty. 
FNS may impose a civil money penalty 
in lieu of disqualification only when 
the firm subject to a disqualification is 
selling a substantial variety of staple 
food items, and the firm’s disqualifica- 
tion would cause hardship to food 
stamp households because there is no 
other authorized retail food store in 
the area selling as large a variety of 
staple food items at comparable prices. 

(h) Amount of civil money penalty. 
FNS shall determine the amount of 
the civil money penalty as follows: 

(1) Determine the firm’s average 
monthly redemptions of coupons for 
the 12-month period ending at the 
time the firm was charged with viola- 
tions. 

(2) Multiply the average monthly re- 
demption figure by 5 percent to repre- 
sent the loss of profits that would 
result from the loss of coupon business 
and related cash business. FNS may 
double the 5 percent multiplier in 
cases in which the firm has been dis- 
qualified or subjected to a civil money 
penalty previously. 

(3) Multiply the product arrived at 
in subparagraph (2) by the number of 
months for which the firm would have 
been disqualifed under paragraph (e) 
of this section. The civil money penal- 
ty may not exceed $5,000 for each vio- 
lation. 

(i) Notifying the firm of civil money 
penalty. The regional office FNS shall 
inform the firm in writing that it has 
15 days in which to pay the fine or 
notify the regional office in writing of 
its intent to pay in installments as 
specified by the FNS regional office. 
In any event, the fine must be paid in 
full by the end of the period for which 
the firm would have been disqualified. 
FNS shall disqualify the firm for: 

(1) The period determined. to be ap- 
propriate under paragraph (e) of this 
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section if the firm refuses to pay the 
fine; or 

(2) A period corresponding to the 
unpaid part of the fine, if the firm 
does not pay the fine in full or in in- 
stallments as specified by the FNS re- 
gional office. 

(j) Review of determination. The de- 
termination of the FNS regional office 
shall be final and not subject to fur- 
ther administrative or judicial review 
unless a written request for review is 
filed within the period stated in 
§ 279.5. 

(k) Delivery of notice. The delivery 
by certified mail or personal service of 
any notice required of FNS by this 
part will constitute notice to the ad- 
dressee of its contents 


§ 278.7 Determination and disposition of 
claims—retail food stores and whole- 
sale food concerns. 


(a) Claims against violators. FNS 
may establish a claim against an au- 
thorized firm which has accepted cou- 
pons in violations of the Food Stamp 
Act or of this part. If a firm fails to 
pay the claim, FNS may collect the 
claim by offset against the amounts 
due the firm on redemption of other 
coupons, or deny an application for 
reauthorization by a firm which has 
been disqualified and has failed to pay 
a claim, 

(b) Coupons accepted without au- 
thorization. (1) The FNS officer in 
charge may approve the redemption 
under § 278.4 of coupons accepted by 
firms before the receipt of an authori- 
zation card from FNS if the following 
conditions exist: 

(i) The coupons were received in ac- 
cordance with the requirements of 
this part governing acceptance of cou- 
pons except the requirement that the 

firm be authorized before acceptance; 
' Qi) The coupons were accepter 
the firm in good faith, and 
intent to circumvent this part 

(iii) The firm receives autho 
to participate in the program. 

(2) Firms seeking approval to 
redeem coupons accepted without au- 
thorization shall present a written ap- 
plication for approval to the lecal FNS 
field office. This application shall be 
accompanied by a written statement 
signed by the firm of all the facts 
about the acceptance of the coupons. 
The statement shall also include a cer- 
tification that the coupons were ac- 
cepted in good faith, and without any 
intent to circumvent this part. 

(c) Burned or mutilated coupons. 
FNS may redeem burned or mutilated 
coupons only to the extent that the 
Bureau of Engraving and Printing of 
the United States Tx 1 
ment can determine 
coupons. The firm presenting burned 
or mutilated coupons for redemption 
shall submit the coupons to the local 


ization 
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FNS field office with a properly filled- 
out redemption certificate. In the sec- 
tion of the redemption certificate for 
entering the amount of coupons to be 
redeemed, an estimate of the value of 
the burned or mutilated coupons sub- 
mitted for redemption shall be entered 
if the exact value of the coupons is un- 
known. The phrase “Deputy Adminis- 
trator for Fiscal Management, FNS, 
USDA,” should be entered in the sec- 
tion of the redemption certificate for 
entering the name and address of the 
bank or wholesaler, 

(dad) Old series coupons. .FNS may 
redeem the old series food coupons 
issued in 50-cent, 2-dollar, “es 5-dollar 
denominations when they ar 
ed for redempt Firms 
the coupons for rede 
submit the coupons to the 1 local 
field office with a properly completed 
redemption peniitic ate and a written 
statement, signed si a representative 
of thefirm, detailing the 
stances of the accept ance of the cou- 
pons, 

(e) Denials of claims. If a claim 
under this section is denied in whole 
or in part, notification of this action 
shall be sent to the firm by certified 
mail or personal service. If the firm is 
aggrieved by this action, it may seek 
administrative review as provided in 
§ 278.8. 

(f) Lost or stolen coupons 
not be held liable for claims from 
retail food stores, services, or 
wholesale food concerns for lost or 
stolen coupons, 


tion 


circum- 


. FNS may 


men} 
vas Gers) 5 


$278.8 Administrative review—retail food 
stores and wholesale food concerns. 
(a) Requesting review. A fo 
er or food wholesaler aggrieve 
ministrative action under § 
278.6 or 278.7 may, within th ber i 
stated in § 279.5, . 
for review of the admi 
with the food stamp revi 
receipt of the rea 
questioned admin 
be stayed penne 
ph for review by; 
eview office 
(b) Address: gin 
quest for review : at t 2 
Director, Adroiniats ative 
FNS, U.S. Depart 
Washington, D.C. 20250 
(c) Review proc 
for food stamp reviews is pu 
part 279 anc is available up 
from the Director, 
Review Staff. 
Part 273 is redesignated as 
and is revised to read as follows: 


em EK iter, 
file a tt m red 
y 


trative ri 


ew officer. On 


edure : The p pr 
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PART 279—ADMINISTRATIVE AND 
JUDICIAL REVIEW—FOOD RETAIL- 
ERS AND FOOD WHOLESALERS 


Subpart A—Administrative Review—General 


a 


Scope and purpose. 

Food Stamp Review Officer. 
At uthority and jurisdiction. 
Rules of procedure 
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Subpart B—Rules of Procedure 


Manner of filing requ 
Content of requests - r 


Action upon receipt 


Subpart C—Judicial Review 


Subpart A—Administrative Review— 
‘ General 


§ 279.1 Scope and purpose. 

Subpart A sets forth the procedure 
for the designation of the food stamp 
review officers and the authority and 
jurisdiction of those officers. Subpart 
B states the rules of procedure to be 
followed in the filing and disposition 
of the requests for review provided for 
in § 278.8. Subpart C concerns the 
rights of food retailers and food 
wholesalers to judicial review of the 
final determinations of the food stamp 
review officer. 


§ 279.2 Food stamp review officer. 


(a) Designation of review officers. 
The Administrator, FNS, shall desig- 
mate ome or more persons to act as 
food stamp review officers. 

(b) Assigning cases to review officers. 
The officers shall serve for periods 
which the Administrator, FNS, shail 
determine. Changes in designations 
and additional designations may be 
made from time to time at the discre- 
tion of the Administrator, FNS. When 
more than one food stamp review offi- 
cer al been designated, requests for 
review will be assigned for handling to 
individual food stamp review officers 
by a person designated by the Admin- 
istrator, FNS. The names of the food 
stamp review officers shall be on file 
in —_ Office of the Administrator, 
§ 279.3 Authority and jurisdiction. 
(a) Jurisdiction. A 


review 0 


food stamp 
fficer shall act for the Depart- 
ment on requests for review filed by 
firms aggrieved by any of the follow- 
ing actions: 
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(1) Denial of an application or with- 
Grawal of authorization to participate 
in the program under § 278.1 

(2) Disqualification from participa- 
tion in the program or impo — of a 
civil money penalty under § 278.6; or 

(3) Denial of all or any sey of any 
claim under § 278. 

Foe pret ais : 


or the orderly 
requests for 
od in meocre- 


ite 
£ULOU 
br ethal 


JAAN 


ition of 


inistrator, 
toot Am to + 
issue amendments to 


~ shirh ar 
cedure which are ap- 


Subpart B—Rules or Procedure 


filing requests 

(a) Addressing requests for review. 

guest review submitted by 

tall be nailed to or filed with 

or, nistrative Review 

NS, 3. ‘Department of Agri- 
culture, Washington, D.C. 20250.” 

(b) Content of reguests. Requests for 
review shall be in writing and shall 
state the name and business address of 
the firm involved, and the name, ad- 
dress ane positicn with the firm of the 
person who signed the request. The re- 
aquest shali be signed gd the owner of 
the firm, an officer or partner of th 
firm, or by counsel, pe need not b 
under oath. 

(c) ) Teme e limit for requesting review. 

quest for review shall be filed with 
irector, Administrative Review 
Staff, within 10 days of the date of de- 
livery of the notice of the action for 
which review is requested. For pur- 
poses of determining whether a re- 
quest was timely: 

(1) The filing date shall be the post- 

mark date of the Tequest, or equiv 2 
ont if the written request is filed by 
means other than mail; 

(2) In computing the 10 day } 
the day of delivery of the noti 
action for whic h review 
may not be included. The 
the period so comp 
cluded, unless it is a Sat 
Sunday, or a legal holiday. 
case, the period runs until th 
the next day which is not a Satt 
a Sunday, or a legal holiday. A: 
in this paragraph, “legal holiday” 
cludes New Year’s Day, Washingto 
Birthday, Memorial Day, Indep 
dence Day, La anor Day, Columbus Day. 
Veterans Day Thanksgiving Day, 
Christmas Day. and any other day des- 


aa 
irm 


ae 
ve 


Sat 
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ignated as a holiday by the President 
or the Congress of the United States. 


§ 279.6 Content of request for review. 
(a) Identifying the re 
for review shall clearly 
ministrative action 
a is requested. 
hali include the date of the letter or 
other written commu D 
ing the firm of 
action, the name 
person who signed the 
communication, and 
action under appeal 
of an application or 
authorization to 
qualification further 
tion, a civil money penalty 
of all or any part of a clain 
(b) Supporting the 
quest shall include i 
port of the reques ying 
grounds on which eview is 
sought, or shall state that supporting 
into rmation will be filed in writing at 
a later date. e the later case, the food 
stamp revie 
firm of the rele hich the informa- 
tion must be filed. ‘The f firm requesting 
review may as r an opportunity to 
appear before e food stamp review 
officer in person. However, any infor- 
mation submitted in person shall, if di- 
rected by the food stamp review offi- 
cer, be a in writin the firm and 
filed wit ip review offi- 
ich the review 


” Sars 
irom 


being 


ce 


= a notify the 


g by 
the food stam 
cer within @ period wh 
officer shall specify. 


§ 279.7 Action upon receipt 
for review 
(a) Holding action. Upon receipt of a 
request for review of a disqualification 
action, of a civil money penalty, or of 
a withdrawal of authorization to par- 
ticipate, the food st mp Te aview officer 
shall notify the appropriate FNS re- 
gional office, in writing, of the action 
under review and shall direct that the 
administrative action shall be held in 
abeyance until the food stamp review 
officer has made a determination 
Upon receipt o 
a denial of application to particip sate 
| the program, or of a denial of a 
aim, the food stamp review iitvar 
nal 0 ite FNS re- 
action 


of a request 


re view and 5 Ireé 
firm shall not be approved for partici- 
pation or paid any part of the disputed 
claim until the food stamp review offi- 
cer has made a determination. In any 
case, notice to the appropriate FNS re- 
gional pw shall be accompanied by 
@ copy © the req uest filed by the firm. 
(b) Filing supporting information. If 
the request filed by the firm includes 
a request for an opportunity to file 
written information in support of its 
position at a later date, the food stamp 
review officer shall promptly notify 


under 


the firm of the date by which the in- 
formation shall be filed. If the firm 
fails to file any information in support 
of its position by the design ated date, 
the information submitted with the 
original request shall be considered to 
be the only information submitted by 
the firm. In that case, if no informa- 
tion in support of the firm’s position 
was submitted with the original re- 
quest, the action of the appropriate 
FNS regional office shall be final. 

(c) Failure to meet with review offi- 
cer. If the firm filing the request for 
review asks to appear before the food 
stamp review officer in person, the 

review officer shail promptly notify 
the firm of the date, time and place 
set for the appearance. If the firn 
fails to appear before the food stamp 
review officer as specified, any written 
information timely submitted in ac- 
cordance with this section shall be 
considered to be the only information 
submitted by the firm. 

(ad) Basis for regional office determi- 

nation. The _— stamp review officer 
shall require the appropriate FNS re- 
gional office te promptiy submit, in 
writing, all information which was the 
basis for the administrative action for 
which the review has been requested. 


§ 279.8 Determination of the food stamp 
review officer. 

(a) Basis for review officer determi- 
nation. The food stamp review officer 
shall make a determination based 
upon: 

(1) The information submitted by 
the FNS regional office; 

(2) Information submitted by 
firm in support of its position; and 

(3) Any additional information, in 
writing, obtained by the review officer 
from an y other person having relevant 
information. 

(b) Review of denial of application 
or withdrawal of approval. In the case 
of a request for review of a denial of 
an application or withdrawal of ap- 
proval to participate in the program, 
the determination of the food stamp 
review officer shall sustain the action 
under review or shall direct that the 
firm be approved for participation. 

(c) Review of disqualification or 
civil money penalty. In the case of a 
request for review of action disqualify- 
ing a firm from participation in the 
program or assessing a civil money 
penalty against the firm, the determi- 
nation of the food stamp review offi- 
cer shail sustain the action under 
review or specify a shorter period of 
disqualification or a reduced civil 
money penalty, direct that an official 
warning letter be issued to the firm in 
lieu of any period of ge ning in 
er civil money penalty, r girect that 
no administrative action be taken. The 
food stamp review officer may change 
a disqualification of a firm selling a 
substantial variety of staple foods to a 


the 
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civil money penalty if the review offi- 
cer receives information that the dis- 
qualification would cause a hardship 
to participating households because 
there are no other firms in the area 
selling as large a variety of staple food 
items at comparable prices, and this 
information was not available to the 
regional office when the regional 
office made its determination to dis- 
qualify the firm. In such a case, the 
food stamp review officer, before he/ 
she makes a determination, shall pro- 
vide the information to the regional 
office, which shall report to the food 
stamp review officer whether the new 
information warrants a civil money 
penalty in lieu of disqualification. if 
the food stamp review officer deter- 
mines that a civil money penalty in 
lieu of a disqualification is warranted, 
the review officer shall determine the 
.amount of the penalty in accordance 
with § 278.6. 

(d) Review of denial of claim. In the 
case of a request for review of a denial 
of all or part of a claim of a firm, the 
determination of the food stamp 
review officer shall sustain the action 
under review or shall specify the 
amount of the claim to be paid by 
FNS. 

(e) Notice of Review Officer determi- 
nation. The food stamp review officer 
shall notify the firm of the determina- 
tion by certified mail. The notification 
shall be sent to the representative of 
the firm who filed the request for 
review. 

(f) Notifying the Regional Office. 

The food stamp review officer shall 
send a copy of the notification to the 
firm to the appropriate FNS regional 
office, which‘ shall take any action 
which may be necessary to comply 
with the determination of the review 
officer. 
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(g) Effective date. The determina- 
tion of the food stamp review officer 
shall take effect 30 days after the dat 
of delivery of the cetermination to the 
firm. 


§ 279.9 Legal advice and extensions of 
time. 

(a) Advice from Office of the General 
Counsel. If any request for review in- 
volves any oA Ragen questions of law, 
the food stamp review officer shall 
obtain the pia 
Office of the General 

(b) Extensions of pin m 
written request to t 
review officer by th 
the review, the food s 
cer may grant tas terms 
the review officer’s discret 
tional time is required for 
fully anne information 
of its sepia s n. However, r 
eg be made in the time agit nar for 

the filing of a spon Sapa for review. 


f th he Department’s 
counsel 
. Upon timely 
food stamp 


4 


Subpart C—Judicial Review. 
§ 279.10 Judicial review. 

(a) Filing for judicial review. A firm 
agerieved by the determination of the 
food stamp review officer m y obtai 
judicial review of siecle 
by filing a coi mpla 
United States in the U: : 
for the district in which 
sides or is engaged in busines 
any court of record of 
having competent ju i 
complaint m et be file d ¥ 
after the dat elive 
upon the fen of the 
mination of the food st 
ficer in accordance wit} 
owe the determi 
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such action shall be made in accord- 
ance with the rules of civil procedure 
for the U.S. district courts. The copy 
of the summons and complaint re- 
quired by the rules to be served on the 
officer or eri cy whose order is being 
attacked shall nha sent by registered or 
certified mail to the person in charge 
of the applicable regional office of 
FNS. 

(c) Trial de novo. The suit in the 
U.S. district court or in the Stat 
court, as the case may be, shall be a 
trial de novo by the court in which the 
court shall determine the validity of 
the questioned administrative action. 
If the court determines that the ad- 
ministrative action is invalid, it shall 
enter a judgment or order which it de- 
termines is in accordance with the law 
and the evid nce. 

(d) Stay of action. Pending the judi- 

ial review, or any appeal from the ju- 

ici epee the administrative action 
i shall remain in force, 
nigss pee makes application to 
th ie court and, after a hearing on the 
howing irreparable a y, the 
temporarily ‘Stays 
action wi 
tion of the 
1 from t r 


a 
the adminis- 


pending 


tha tr 
tne tria 


NoTe.—The 
s determi 
tal in a m 
tion of an econor nic i 
Executive Order 
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